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ADA STANDARDS

Americans with Disabilities Act
• Federal civil rights law, passed in 1990 and amended again

in 2008, that was intended to remove barriers to
employment, transportation, public services, communities,
or telecommunications for individuals with disabilities.

• ADA has 5 sections:
•
•
•

•
•

Section I – Employment
Section II – Public Services
Section III – Public Accommodations and Services
Operated by Private Entities
Section IV – Telecommunications
Section V - Miscellaneous

Title II: State and Local Governments

Title II of the ADA prohibits discrimination against people with
disabilities in all services, programs, and activities of state and local
governments. State and local governments must take steps to
ensure that their communications with people with disabilities are
as effective as their communications with others. Many state and
local government services, programs, and activities are now being
offered on the web.

Title III: Public Accommodations

Title III of the ADA, 42 U.S.C. §12182(a), prohibits
discrimination “on the basis of disability in the full and
equal enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of any place
of public accommodation.”

Title III: Public Accommodations
Title III of the ADA, 42 U.S.C. §12182(a), prohibits
discrimination “on the basis of disability in the full and
equal enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of any place
of public accommodation.”
Applies to public accommodations!
Must provide auxiliary aids and services necessary to
ensure equal access to their goods and services and to
ensure effective communication.
Includes accessible electronic and technology.

Title III: Public Accommodations
1.
2.
3.
4.
5.
6.

An inn, hotel, motel, or other place of lodging (with exceptions)
A restaurant, bar, or other establishment serving food or drink
A motion picture house, theater, concert hall, stadium, or other
place of exhibition or entertainment
An auditorium, convention center, lecture hall, or other place of
public gathering.
A bakery, grocery store, clothing store, hardware store,
shopping center, or other sales or rental establishment.
A laundromat, dry-cleaner, bank, barber shop, beauty shop,
travel service, shoe repair service, funeral parlor, gas station,
office of an accountant or lawyer, pharmacy, insurance office,
professional office of a health care provider, hospital, or other
service establishment.

Title III: Public Accommodations
1.
2.
3.
4.
5.

6.

A terminal, depot, or other station used for specified public
transportation.
A museum, library, gallery, or other place of public display or
collection;
A park, zoo, amusement park, or other place of recreation;
A nursery, elementary, secondary, undergraduate, or
postgraduate private school, or other place of education;
A day care center, senior citizen center, homeless shelter, food
bank, adoption agency, or other social service center
establishment.
A gymnasium, health spa, bowling alley, golf course, or other
place of exercise or recreation.

WEBSITES COMPLIANCE

WEB ACCESSIBILITY FOR PEOPLE WITH
DISABILITIES IS A PRIORITY FOR THE U.S.
DEPARTMENT OF JUSTICE!

ADA Website Guidance (March 18, 2022)
 ADA.gov: https://beta.ada.gov/resources/web-guidance/#when-the-adarequires-web-content-to-be-accessible

Examples of Website Accessibility Barriers
•
•

•

•
•

Poor color contrast. People with limited vision or color blindness cannot read text if there is not enough contrast between the
text and background (for example, light gray text on a light-colored background).
Use of color alone to give information. People who are color-blind may not have access to information when that information is
conveyed using only color cues because they cannot distinguish certain colors from others. Also, screen readers do not tell the
user the color of text on a screen, so a person who is blind would not be able to know that color is meant to convey certain
information (for example, using red text alone to show which fields are required on a form).
Lack of text alternatives (“alt text”) on images. People who are blind will not be able to understand the content and purpose of
images, such as pictures, illustrations, and charts, when no text alternative is provided. Text alternatives convey the purpose of an
image, including pictures, illustrations, charts, etc.
No captions on videos. People with hearing disabilities may not be able to understand information communicated in a video if the
video does not have captions.
Inaccessible online forms. People with disabilities may not be able to fill out, understand, and accurately submit forms without
things like:
•
•
•

•

Labels that screen readers can convey to their users (such as text that reads “credit card number” where that number should be
entered);
Clear instructions; and
Error indicators (such as alerts telling the user a form field is missing or incorrect).

Mouse-only navigation (lack of keyboard navigation). People with disabilities who cannot use a mouse or trackpad will not be
able to access web content if they cannot navigate a website using a keyboard.

ADA Paratransit Service Minimum Requirements
•
•
•

•

•
•

Service area: Generally within a three-quarter mile on either side of a fixed route.
Hours and days of service: Same hours and days as fixed route.
Fare: Fares may not exceed twice the fare that would be charged to an individual paying
full fare for a fixed-route trip of similar length, at a similar time of day. A personal care
attendant shall not be charged.
Response time: Paratransit service must be provided at any requested time on a
particular day in response to a request for service made the previous day. Real time
scheduling, in which a call to the transit provider would result in pickup the same day, is
allowed but not mandated.
Trip purpose restrictions: No restrictions or priorities based on trip purpose are
allowed.
The following are not allowed:
•
•
•
•
•

Restrictions on the number of trips per eligible individual
Waiting lists for access to the service
Substantial numbers of significantly untimely pickups for initial or return trips
Substantial numbers of trip denials or missed trips
Substantial numbers of trips with excessive trip lengths

Website Compliance Litigation

TROLLS – Polite

TROLLS - Impolite
• No pre-suit requirements – they just sue.
• Generally no recovery of monetary damages; only
injunctive relief (recovery of compensatory and
statutory damages under state law)
• Prevailing plaintiffs entitled to attorney fees
Almost everyone settles immediately
Serial ADA litigants
More class actions being filed

Litigation Trends: Settlement
• Why do most website accessibility cases
resolve early in the litigation process?
• Because the cost of defending these lawsuits is
usually far higher than the cost of settlement,
even when valid defenses may exist.
• High probability that the case will be filed in
NY, CA, or FL. Those lawyers’ hourly rates are
frequently 4 digits.
• Even if you win, you lose. And its easy to lose
because what is “accessible?”

Litigation Trends: Exploding

Litigation Trends: Losing, mostly
• In the relatively few cases that are litigated to judgment, the
results have been mixed and highly fact-dependent.
• Domino’s Pizza recently lost a website accessibility lawsuit after
nearly five years of intensive litigation (Robles v. Domino’s Pizza).
The federal district court in California granted plaintiff’s motion
for summary judgment after finding that the website was not
fully accessible and ordered Domino’s to make its website
comply with the WCAG. Phone didn’t help b/c 40-min hold time.
•

CAN YOU TRACK YOUR HOLD-TIME STATISTICS?

What is the legal standard anyway?
• It depends!
• So far, the general agreement is that a website belonging
to an entity with a public-facing brick-and-mortar presence
is covered by the ADA.
• Ninth and Eleventh Circuits have made clear that websites
belonging to businesses with no public-facing brick-andmortar presence are not covered by Title III of the ADA.
First Circuit takes the opposite approach.
• Eighth Circuit (where we live!) hasn’t weighed in. Yet.
Any takers?

Defenses?
• Early on, many defendants argued that courts should not decide
website accessibility lawsuits, because the DOJ had yet to issue
regulations or was in the process of doing so. A corollary
argument often made was that holding businesses liable under
the ADA for not having an accessible website—when there are
no standards for website accessibility—violates due process.
• The courts didn’t really buy these arguments then...And now
they are completely off the table, given DOJ’s new publication on
the topic.

Why am I being sued in New York?
• Standing and personal jurisdiction challenges have occasionally
been successful, but they are also highly fact-specific.
• For example, defendants have been successful in dismissing cases
on standing grounds where the plaintiff sued credit unions that, by
law, the plaintiff could not join.
• Similarly, where the plaintiff sued educational institutions in a
jurisdiction where the institutions did not have the requisite
minimum contacts, courts have dismissed cases based on lack of
personal jurisdiction.

WCAG Standards

WCAG Cheat Sheet

Website Footers
• Equal access or auxiliary aids or services? What about a footer on
your website that provides a TTY service to call?
• This is another question that has no definitive answer. One thing is
clear: Courts do not like to answer this question before allowing
the plaintiff to take discovery.
• Some court decisions have also focused on whether all accessibility
issues on a website have been fixed, thus making the Title III claim
moot. These cases have been very fact and court-specific. One key
consideration has been whether the company is only in the
process of making the website accessible or whether an expert can
testify that the website is in fact accessible.

What Now?

 Train
 website

team
 content providers
 IT
 marketing
 customer service

 Fix
 review/spot

check

issues
 consider third party
mitigation
 include footer with
accessible phone
number

What Now?

 Create
 Policies

and
procedures for
ensuring online
access
 Designated email
address
(accessibility@COMPANY.org)

 Protect
 Consider

potential
insurance coverages
(typically limited to
EPLI, and then only
with a rider as a
form of third-party
discrimination)
 Indemnity clauses

Then What?
• Website accessibility law will continue to evolve—slowly.
• Plaintiffs will continue to file lawsuits.
• Plaintiffs are also expanding their lawsuits to other digital assets,
such as mobile apps and games. These areas are all uncharted
territories ready to be mined by industrious lawyers and plaintiffs.
• Digital accessibility is here to stay, and all present should
proactively consider accessibility when acquiring, building and
maintaining all digital assets.

Compliance Resources
• Userway.org: website accessibility widget
• 18F Accessibility Guide: a comprehensive accessibility guide with resources

•

•

•
•

published by 18F, a digital services agency under the General Services
Administration (GSA).
Digital.gov: this site, which is part of the Technology Transformation Services at
the GSA, has resources on design of products, devices, services, or environments
for people with disabilities.
Section 508 Information and Communication Technology Accessibility Standards:
standards published by the U.S. Access Board addressing access to information
and communication technology under Section 508 of the Rehabilitation Act of
1973.
Section508.gov: a website published by the GSA with tools and training on
implementing website accessibility requirements under Section 508.
Web Content Accessibility Guidelines (WCAG): guidelines published by the Web
Accessibility Initiative of the World Wide Web Consortium.

Questions or Experiences?
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